


AIFMD Questions and Answers

AIFMD
Questions and Answers

This document sets out answers to queries likely to arise in relation to the implementation of the AIFMD.
It is published in order to assist in limiting any uncertainty until definitive positions and practices are
finalised. It is not relevant to assessing compliance with regulatory requirements. In addition to being
published in ‘Markets Update’ it will be posted on the Central Bank website and will be updated there
from time to time. You should check the website from time to time in relation to any matter of
importance to you to see if the position has altered. The Central Bank reserves the right to alter its
approach to any matter covered in this Q&A at any time.

Acronyms
(Below we provide explanations of some of the key terms used in the remainder of this
document.)

ID 1001
0. What does ‘AIEFMD ’ refer to?

A. In this document ‘AIFMD’ refers collectively to the Alternative Investment Funds
Managers Directive (Directive 2011/61/EU) and the Commission Delegated Regulation
(EU) No 231/2013. Directive 2011/61/EU was transposed into Irish law under the
European Union (Alternative Investment Fund Managers) Regulations 2013 (the AIFM
Regulations), on 16 July 2013. The AIFM Regulations are now the relevant point of
reference for understanding the relevant law.

ID 1002
Q. What does ‘AlF’ refer t0?

A. ‘AIF’ stands for Alternative Investment Fund. Any structure for collective
investment, which is not a UCITS, is probably an AIF.

ID 1003
Q. What does ‘AIEM refer to?
A. AIFM stands for Alternative Investment Fund Manager as defined in the AIFMD.

1D 1004
Q. Whatis a RIAIF?

A. RIAIF stands for retail investor alternative investment fund which is an AIF
authorised by the Central Bank of Ireland and which may be marketed to retail

investors. This terminology was introduced in the Central Bank’s consultation on the
AIFMD.

ID 1005
Q. What is a ‘QIAIE"?

A. QIAIF stands for a qualifying investor alternative investment fund which is an AIF
authorised by the Central Bank of Ireland and which may be marketed to investors who
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meet the qualifying investor criteria set out in the AIF Rulebook. It is similar to a ‘QIF’.
This terminology was introduced in the Central Bank’s consultation on the AIFMD.

ID 1006
O. What is a ‘Registered AIFM’?

A. A ‘Registered AIFM’ is an AIFM which only acts as AIFM to AIFs which are
smaller than a threshold size set out in the AIFMD. Registered AIFM are not required to
comply with all the regulatory requirements with which an ‘Authorised AIFM’ must
comply. As set out below, during the transition periods, certain other AIFM are only
required to comply with the Central Bank imposed obligations of a ‘Registered AIFM’
as a transitional measure.

Applications

1D 1007
Q. How do | apply for authorisation under the AIFMD?

A. You apply by filling out the application forms which are now available. The forms
are available here.

ID 1008
Q. Can I fill in the application form before all my arrangements are in place?

A. While the substance of the AIFMD requirements must be ready, it will be possible to
apply for authorisation notwithstanding that details in relation to some arrangements,
e.g. reporting procedures, are not finalised.

Application process

ID 1009

[Deleted — no longer relevant]

ID 1010

Q. Who do I contact if I have a query in relation to the application process?

A. You should send your queries in relation to an AIF authorisation to:
AlFauthorisations@centralbank.ie; You should send your queries in relation to an
AIFM authorisation to AIFMauthorisations@centralbank.ie.

ID 1011

[Deleted — no longer relevant]
1D 1012

[Deleted — no longer relevant]
ID 1013

[Deleted — no longer relevant]
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Rules

ID 1014

Q. What rules will apply to me as an AIF or an AIFM? There was quidance in the NU
Series of Notices and related guidance notes that | relied on. Where do | get quidance
now?

A. The Central Bank has prepared what is called the “AIF Rulebook”. This AlF
Rulebook sets out the conditions which will be applied to an AIF or AIFM or other
relevant entities when an authorisation is issued.

Please note the following:

e The AIF Rulebook does not include legislative requirements which apply
directly. You must familiarise yourself with these legislative requirements and
comply with them. You are advised to procure appropriate legal and
professional compliance advice to inform your decisions in this regard.

e The AIF Rulebook does not include any of the matters of guidance. Guidance
material has been published on the Central Bank’s website.

The definitive version of the conditions which will apply to your authorisation will be
set out in a letter of authorisation which will be provided to you when an authorisation
is issued. Meanwhile the AIF Rulebook provides you with the information you need on
what those conditions will be. The AIF Rulebook is available on the AIFMD webpage
here.

ID 1015
Q. Will the AIF Rulebook change?

A. Yes the AIF Rulebook will change over time as there continue to be issues where
further work is being done. Over the longer term, the Central Bank is in a constant
process of dialogue with industry and constantly monitors market developments to
ensure that its rules are appropriate.

However, the AIF Rulebook, as now issued, benefits from a consultation process which
has covered the bulk of the issues raised by the AIFMD and should, therefore, be
relatively stable over the coming months.

Updates to the AIF Rulebook will appear in updated editions on the Central Bank
website and these will be announced in the ‘Markets Update’.

AlFs which fall within the scope of AIFMD

ID 1016

Q. How do | find out whether my investment structure falls to be requlated under the
AIFMD?

A. If in doubt, you must review your status and seek appropriate legal advice. Should
you operate without an authorisation when one is required, you will be in breach of the
law. The Central Bank will pursue any such matters vigorously.
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In considering your position, you may wish to have regard to the ESMA guidelines on
key concepts of the AIFMD (ref ESMA/2013/600).

You may assume that if your investment structure requires an authorisation under the
current Irish investment fund legislation and is not a UCITS it is within the scope of
AIFMD.

ID 1017

Q: Are there vehicles which are currently not authorised under Irish domestic
investment fund legislation which may fall within the definition of AIF and therefore fall
within the scope of the AIFM Requlations?

A. The definition of an AIF in the AIFMD is wide. It provides that an AIF means
collective investment undertakings, including any investment compartment thereof,
which:
(1) raise capital from a number of investors, with a view to investing it in accordance
with a defined investment policy for the benefit of those investors; and
(if) do not require authorisation pursuant to Article 5 of Directive 2009(65/EC)
(UCITS).

You should not assume that because you have not required an authorisation up to now
that you do not require authorisation. Please check and get legal advice, if in any doubt.
ID 1065 may assist you in conducting this assessment.

ID 1018

Q. What is the Central Bank doing to help entities which will require authorisation for
the first time?

A: The Central Bank recognises that there may be other structures or similar
arrangements which have been established in order to channel funds from investors and
which have some element of pooled investment. For example, in its consultation paper
CP 68 the Central Bank highlighted the existence of Exempt Unit Trusts (EUTSs) and
posed questions about the applicability of the domestic regulatory regime for authorised
investment funds to EUTs. This work is on-going and we will also look at the impact of
our AIF Rulebook for any structures which are not structured like typical collective
investment funds. While the Central Bank will initially focus on EUTS, a review of
other structures will also form part of our work, when these are brought to our attention.
However, you should not wait for the outcome of this work to determine whether your
structure requires authorisation or not. If in doubt, seek legal advice now. If it is not
evident to you how the type of structure you use can comply with the AIF Rulebook
requirements, please initiate a discussion with our policy team. You may email them
here fundspolicy@centralbank.ie.  This email address should not be used for
authorisation queries.
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MiFID authorisations

ID 1019

Q. Where AIFMs are authorised to provide the services set out in Article 6(4) of the
AIFMD, will the Central Bank authorise AIFMs to passport Article 6(4) services across
the EU or to provide such services in Ireland?

A. The EU Commission has stated in its interpretation of the AIFMD that the services
listed in Article 6(4) of that directive may not benefit from the AIFMD passport. It has
also stated that in its view entities which receive an authorisation as an AIFM under the
AIFMD cannot also get an authorisation under another piece of EU legislation (e.g. the
MIFID). Therefore there will not be an option to passport such services from Ireland to
other EU countries in reliance on a passport under EU law. The one exception to this
will be that where AIFMs also manage UCITS and are in a position to obtain an
authorisation under the UCITS Directive they will be free to offer Article 6(4) services
cross-borders under the UCITS passport.

Registered AIFM

1D 1020

Q. If | think | am a Reqgistered AIFM should | register with the Central Bank
immediately?

A. Not necessarily. If you are not sure of your status or what your likely status will be
by July 2014, you should consider carefully whether you may either require
authorisation as an AIFM, or wish to opt-in to that regime. Please consider this
carefully before contacting the Central Bank to register as a Registered AIFM. During
the transition period to July 2014, you should use your best efforts to determine whether
you will become a Registered AIFM. You should seek registration as soon as you are
clear that registration will be the appropriate option for you and, in any event, you must
submit your AIFM registration form before 22 July 2014. The AIFM registration form
is available from our website.

Depositary services

ID 1021

Q. May an Irish authorised entity provide the safe-keeping and oversight duties set out
in Article 21(7)-(9) of the AIFMD in respect of non-EU AIF as set out in Article 36
(1)(a)? If so is a specific authorisation required?

A. Atrticle 36(1)(a) does not set out eligibility criteria for entities, who will provide the
safe-keeping and oversight duties prescribed in Article 21(7), (8) and (9), in respect of
non-EU AIF where Article 36 applies.

If an Irish entity proposes to provide the safe-keeping duties set out in Article 21(8) it
must have authorisation to provide “custodial operations involving the safe-keeping and
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administration of investment instruments” under the Investment Intermediaries Act
1995.

Where an entity is only providing one or both of the services referred to in Article 21(7)
and Article 21(9), the Central Bank will not issue an authorisation under the 11A.

Also, an lIrish entity authorised under the Investment Intermediaries Act 1995, for
example to provide fund administration services, may be appointed by an AIFM to
provide the services set out in Article 36(1)(a) where these refer to Article 21(7) and
21(9) without seeking additional authorisation. In accordance with Paragraph 1.1,
Chapter 1 of the Prudential Handbook for Investment Firms, the entity is required to
consult with the Central Bank prior to -

(i) engaging in any significant new activities; or
(i1) establishing new branches, offices or subsidiaries.

Submissions to the Central Bank in this regard will be asked to demonstrate their
capacity to provide the proposed activities without inappropriate conflicts.

An lIrish based entity appointed by an AIFM in accordance with Article 36 to carry out
the duties referred to in Article 21(7), (8) and (9) must carry out those duties in
accordance with the relevant requirements of Chapter 1V of the Level 2 Regulation.

1D 1064

Q. The Central Bank previously issued guidance to the Irish funds industry in relation
to safekeeping of certain types of assets including but not limited to limited partnership
interests, real estate assets and loans. Do these still apply?

A. No. The safekeeping of an AIF’s assets is a matter for its depositary. Depositaries
must ensure that they are in compliance with the requirements set out within the AIFM
Regulations and the Commission Delegated Regulation (EU) No 231/2013.

Transitional arrangements

ID 1022

Q. I am an existing Irish AIFM for an existing AIF. What rules apply to me and to the
AlF, including the depositary, from 22 July 2013?

A. In accordance with Article 61(1) of AIFMD, an AIFM performing activities before
22 July 2013 shall take all necessary measures to comply with national implementing
legislation and submit an application for authorisation within one year. This transitional
arrangement is available to an AIFM performing activities in Ireland before 22 July
2013. The European Commission has stated, as its interpretation of this Article, that
during the one year transitional period AIFMs are expected to comply on a best efforts
basis with national law stemming from the AIFMD. Accordingly, during the transitional
period an Irish AIFM should seek to comply with the AIFM Regulations on a best
efforts basis.

In the case of an existing Irish AIFM, with an existing AIF, the intention of the Central
Bank is that the NU Series of Notices which have been imposed prior to 22 July 2013

6
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will continue to apply to the AIF until the AIFM is authorised, at which point the AIF
Rulebook will become applicable to both the AIFM and its AlFs. This is the case for
both external AIFM and self-managed AIF. A depositary must comply with the AIFM
Regulations in relation to each AIF from the date of authorisation of the AIFM of that
AIF or from the end of the relevant transition period at the latest.

1D 1023

Q. | am an existing Irish AIFM with an existing umbrella AIF. Can | establish a new
sub-fund notwithstanding that | have not yet submitted my application for
authorisation/reqgistration under the AIFM Requlations?

A. Yes, a new sub-fund may be established and will, pending your
authorisation/registration as an AIFM under the AIFM Regulations, be subject to the
NU Series of Notices. Once you have been authorised/registered under the AIFM
Regulations as its AIFM, the AIF Rulebook will apply to it. This is the case for both
external AIFM and self-managed AlF.

ID 1024

Q. I am an existing Irish AIFM with an existing Irish AIF (or Irish UCITS). Can |
gestablish a new AIF  pending submission of my application for
authorisation/reqgistration under the AIFM Requlations?

A. Yes. An existing Irish AIFM may establish a new AIF during the transitional period.
In this case, the AIF Rulebook will apply to the AIF. The AIFM must comply on a best
efforts basis. The depositary will, pending authorisation of the AIFM, be permitted to
comply with the depositary regime applicable to start-up QIAIFs as set out in the
Rulebook. AIFMs in this situation are advised to pay particular attention to ensuring
that their planning towards compliance with the AIFMD takes fully into account the
complex compliance challenges they particularly face in achieving best efforts. “Start-
up QIAIFs” refers to the regime applicable to new QIAIFs which have registered
AIFMs. These QIAIFs must appoint an authorised AIFM within two years of their
launch date. During the start-up period, depositaries of start-up QIAIFs must comply
with the AIFMD depositary regime except in relation to depositary liability.

ID 1025

Q. | am an existing EU AIFM with an existing Irish AIF. Can | continue to act for this
AIF until | become authorised and establish new sub-funds? Can | establish a new Irish
AIF?

A. Yes. A non-lrish EU AIFM with an existing Irish AIF (or Irish UCITS) may
continue to act for that AIF, establish new sub-funds if it is an umbrella fund and
establish new Irish AIF under the same conditions as are applied to Irish AIFM. Once
authorised in its home Member State the Central Bank will expect to receive a
passporting notification in accordance with Article 33 of the AIFMD.

ID 1026

Q. | am a non-lrish EU Investment Manager performing investment management
functions for an Irish AIF. Can | be the designated AIFM for that Irish AIF?

A. Yes. Non-Irish EU AIFM who have been performing functions for Irish AIF can be
the designated AIFM for Irish AIF from 22 July 2013, provided they are availing of a
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transition period in their home Member State. At the end of the transition period in their
home Member State (or at the time of their authorisation if that is earlier), a passport
notification in accordance with Article 33 of AIFMD should be issued.

ID 1027

Q. | am an existing non-EU Investment Manager operating as the delegate of the
management company for non-UCITS funds or a self-managed investment company, do
| have to stop in July 2013?

A. No, you may continue to operate for so long as the AIF to which you provide
services is authorised to continue.

1D 1028

Q. | am an existing non-EU AIFM operating as the delegate of the management
company for non-UCITS funds or a self-managed investment company, Can | be the
designated AIFM from July 2013?

A. You can be the designated AIFM for a QIAIF. You cannot be the designated AIFM
for a RIAIF.

ID 1029

Q. Will the Central Bank authorise a QIAIF from July 2013 which envisages a non-EU
AIFM?

A. Yes.

1D 1030

Q. Does a non-EU AIFM acting for a OQIAIF immediately have to fulfil all the
obligations imposed on AIFMs?

A. No. The Central Bank of Ireland will allow a transition benefit to non-EU AIFMs.
Any QIAIF which was authorised prior to 22 July 2013 and which designates a hon-EU
entity as its AIFM will only be obliged to ensure that it has an AIFM capable of
carrying out all the tasks of an authorised AIFM and an authorised depositary capable of
providing the required depositary services in accordance with the requirements of
AIFMD by 22 July 2015. Up until this date the depositary may continue to provide
services in accordance with the requirements of the NU Notices.

Any QIAIF which is authorised on or after 22 July 2013 on the basis of designating a
non-EU AIFM must only ensure that the non-EU AIFM is capable of carrying out all
the tasks of an authorised AIFM within two years from the QIAIF’s date of launch, i.e.
the date when the initial offer period closes or, where there are multiple closings, the
date of first closing.

The Central Bank will keep the extent of this transition under review with a view to
extending the transition period to align with the coming into effect of Article 37 of the
AIFMD, unless there are strong reasons not to do so in the light of intervening
experience in relation to the regulation of AlFs which have non-EU AIFM.
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ID 1031

Q. What requirements apply to QIAIFs with non-EU AIFMs during the transition
period?

A. QIAIF authorised before 22 July 2013 which designate a non-EU AIFM, will be
allowed to avail of the relevant transition period outlined above provided that, at all
times the QIAIF can show that its management company and AIFM arrangements when
considered in their entirety at least meet the standard which would have applied under
the non-UCITS regime which applied in Ireland immediately prior to 22 July 2013.

A QIAIF authorised on or after the 22 July 2013 which designates a non-EU AIFM, will
be allowed to avail of the transition period provided that it and its non-EU AIFM
comply with the provisions of the AIF Rulebook that apply in the case of QIAIFs with
registered AIFMs.

ID 1032

Q. Can a RIAIF have a non-EU AIFM in the period before Article 37 of the AIFMD
becomes effective?

A. No, a RIAIF must have an authorised AIFM. A non-EU AIFM cannot become an
authorised AIFM before Article 37 is effective.

ID 1033

Q. As an existing AIFM do | have to notify the Central Bank of my intention to avail of
the transitional arrangements under Article 61 of AIFMD?

A. Notification is not required.

ID 1034

Q. Must an AIFM which is subject to transitional arrangements ensure that co-
operation agreements between the Central Bank and a supervisory authority in a third
country are in place in the event that the AIFM has delegated portfolio or risk
management to a third country entity?

A. No, not during the transitional period.

ID 1035

Q. | am a depositary to an existing AIF. When must | comply with the AIFM
Requlations?

A. The obligation on depositaries is to provide depository services which meet the
conditions imposed on the AIF and AIFM to which they provide services. A depositary
must comply with the AIFM Regulations in relation to each AIF from the date of
authorisation of the AIFM of that AIF and at the latest from the end of the relevant
transition period.

1D 1056
[Deleted — consolidated into 1D 1030]
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ID 1057
Q. What depositary regime applies to QIAIF with registered AIFMs?

A. The Central Bank does not require QIAIF authorised before 22 July 2013 which
have a registered AIFM to appoint an authorised AIFM at any time. However, these
QIAIF are subject to the full AIFMD depositary regime including the AIFMD
depositary liability provisions. Of course, if the AIFMD thresholds are exceeded, an
authorised AIFM must be appointed in accordance with the requirements of the
AIFMD.

QIAIF authorised after 22 July 2013 which have a registered AIFM are provided with a
two year start-up period during which the Central Bank will not require that they have
an authorised AIFM. After the start-up period, an authorised AIFM must be appointed.
During the start-up period, these QIAIF are subject to the full AIFMD depositary
regime excluding the AIFMD depositary liability provisions. The current liability
standard set out in the NU Notices will apply during the start-up period.

ID 1036

Q. What are the 'objective' conditions which justify delegation or discharge of liability
by depositaries?

A. The AIFMD provides that a depositary may delegate certain safe-keeping functions
to a third party provided that the depositary can demonstrate that there is an objective
reason for the delegation. The AIFMD also requires a written contract between the AIF
(or the AIFM acting on behalf of the AIF) and the depositary to expressly allow for a
discharge of liability and establish the objective reason to contract such a discharge.

Where a depositary delegates safe-keeping functions to a third party and also
contractually discharges liability to that third party, distinct obligations exist to be able
to demonstrate objective reasons. Depositories may avail of this option, but only in the
manner permitted by AIFMD and the Central Bank would expect that separate
consideration would have been given to identifying suitable objective reasons for
delegation and to identifying suitable objective reasons for discharge of liability.

Whether an appropriate objective reason for delegation and/or discharge of liability
exists depends on the particular nature of each entity's business model, which is not
only particular to it but may also vary over time. It is a matter for depositaries to judge
this in the first instance and to keep the matter under review. Given the importance of
this matter it would be prudent that the analysis and ongoing review should be
documented and approved at least at a senior managerial level within the depositary. It
may also be appropriate to have the matter approved at Board level.

AIFMs, in choosing depositaries, are advised to be satisfied that the depositaries they
use are diligent in their compliance with these legislative obligations on an ongoing
basis.

It is a matter for the Courts to determine where liability rests and judge contractual
disputes between depositaries and third parties. The new Central Bank application
forms require filing of all material contracts. However, the Central Bank will not review
arrangements relating to discharge of liability as part of the authorisation or supervision
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process, but will take action where it sees evident disregard for a depositary's duty to
conscientiously manage its compliance with the legislative requirements.

Depositaries are advised to seek expert legal advice on any envisaged delegation and
contractual discharge of liability and to ensure that their legal advisors are fully advised
on the objective nature of their business.

ID 1042

Q. As an AIFM for a structure which is not currently regarded as a collective
investment undertaking but which may fall within the definition of AIF once the AIFM
Regulations come into force, can | avail of the AIFM related transitional
arrangements?

A.Yes

ID 1043

Q. 1 am the AIFM of an Irish AIF which is not subject to Irish domestic AIF legislation.
Can | avail of the transitional arrangements for AIFM under the AIFMD?

A. Yes

1D 1044

Q. I am an EU AIFM marketing an EU AIF to professional investors in Ireland. Can |
continue to market this AIF and/other EU AIF notwithstanding that | have not yet been
authorised?

A. Yes you can continue to market the AIF and/or other EU AIF, including newly
launched AIF, to professional investors. Once you have received your authorisation
you should comply with the AIFMD passporting notification process.

ID 1045

Q. l am an EU AIFM marketing a non-EU AIF to professional investors in Ireland.
Can | continue to market this AIF and/or other non-EU AIF now that the AIFM
Regulations have been implemented notwithstanding that | have not yet been
authorised.

A. Regulation 37 of the AIFM Regulations permits the marketing by EU AIFM of non-
EU AIF to professional investors. You can continue to market the AIF and/or other
non-EU AIF, including newly launched AIF, to professional investors pending
authorisation as an AIFM. Once authorised, you must comply with Regulation 37.

ID 1046

A. | am a non-EU AIFM marketing both EU and non-EU AIF to professional investors
in Ireland. Can | continue to market these AIF and/or other AlIF now that the AIFM
Requlations have been implemented?

A. Regulation 43 of the AIFM Regulations permits the marketing by non-EU AIFM of
both EU and non-EU AIF, including newly launched AIF, to professional investors.

11
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You can continue to market EU and non-EU AIF to professional investors in Ireland.
You must comply with the AIFM Regulations on a best efforts basis and submit a
notification which meets with the requirements of Regulation 43 before 22 July 2014 at
the latest. Regulation 43 requires non-EU AIFM to comply with the reporting
obligations set out in Regulation 25. While ESMA has published guidelines in relation
to AIFM reporting obligations, the Central Bank had not yet decided the date from
which AIFMs subject to the AIFM Regulations must submit first reports. We expect to
do so early in 2014.

ID 1047

Q. Do the AIFM Regulations permit the marketing of AIF to Irish retail investors? What
rules will apply?

A. Regulation 44 of the AIFM Regulations permits the marketing of AIF to retail
investors and is reflected in the AIF Rulebook at chapter 1 — RIAIF Requirements.
Initially, the position which applies under the NU Series of Notices will continue to
apply but the approach to marketing of AIF to retail investors, of both regulated and
unregulated AIF will be subject to further review. Meanwhile, those AIF which were
approved to market in Ireland by the Central Bank under Notice NU 19 of the NU
Series of Notices may continue to operate.

1D 1048
[Deleted — no longer relevant]

1D 1049

Q. What rulebook applies to closed-end AlFs which will (a) not make any additional
investments after 22 July 2013 and/or (b) which have subscription periods which are
closed before 21 July 2011, the date of entry into force of the AIFMD, and are
constituted for a period of time which expires at the latest 3 years after 22 July 2013.

A. The NU Series of Notices continue to apply these AIF. The AIFM will not require
authorisation or registration. AlFs to which Regulation 60(3) and 60(4) of the AIFM
Regulations 2013 apply should notify the Central Bank of this fact by 30 September
2013.

ID 1050

Q. | am an Irish AIFM that is ready to be authorised under the AIFM Regulations.
However, | am not entirely compliant with the AIFMD for some of my existing AlFs
under management. Can | proceed to obtain my AIFMD authorisation notwithstanding
this?

A. It may be the case that an AIFM is ready for authorisation under the AIFM
Regulations and finds that, while it is compliant with the AIFM Regulations, AIFMD
Level 2 and the AIF Rulebook for the majority of its existing AIF under management, it
is not entirely compliant for some of its existing AlF. For example the sub-custodial
arrangements are not entirely in accordance with AIFMD Level 2. In such scenarios, if
in advance of its authorisation the AIFM advises the Central Bank of the identity of the
AIF, the non-compliance in question and confirms that these AIF are not subject to
AIFMD passporting arrangements, the Central Bank will not take regulatory action

12
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provided the AIFM uses its best efforts and brings itself into compliance for those AIF
at the earliest reasonable opportunity during the transitional phase and, in any event, no
later than 22 July 2014.

ID 1051

Q. | am an existing Irish AIFM for an existing QIAIF. | intend to become a reqistered
AIFM before July 2014. Can | act as AIFM for that QIAIF after | become a reqistered
AIFM? What rules will apply?

A. Existing QIAIF below the AIFMD threshold (‘small QIAIF’) are not required to
appoint an authorised AIFM. However, they must comply with Part 111 of the QIAIF
chapter of the AIF Rulebook. Small QIAIF cannot have non-Irish registered AIFMs
because there is no passport for registered AIFMs.

ID 1061

Q. Does an AIF management company have to go through a separate application
process with the Central Bank in order to become subject to the AIF Rulebook? When
does it become subject to the AIF Rulebook?

A. An AIF management company does not need to make a separate application to
become subject to the AIF Rulebook. It will automatically move from the NU Series of
Notices to the AIF management company chapter of the AIF Rulebook when the AIFM
of the AIF which it manages becomes authorised or registered. At that time, the Central
Bank will send a letter to the AIF management company imposing the conditions set out
in that chapter on it.

Delegation

ID 1037

Q. Will the Central Bank permit AIFM to delegate portfolio or risk management
functions?

A. In part, yes. However, this cannot include either of the functions in its entirety.
Specifically, it can never include the tasks, as set out in the AIF Rulebook, which must
be exercised directly by the board or its designated persons. Rather, certain portfolio
and risk management tasks may be delegated. The proposed extent of delegation must
be set out clearly for the Central Bank which will review each such proposed
arrangement.

Qualifying investors

ID 1038

Q. Can an lIrish investor who is currently permitted to invest in a Qualifying Investor
Fund invest in a QIAIF notwithstanding that the investor does not fall within the
definition of professional investor in AIFMD?

A. The AIF Rulebook provides that investors in QIAIF must be investors who fall
within one of the following categories:
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a) be a professional client in accordance with MiFID; or
b) receive an appraisal from an EU credit institution, MiFID firm or UCITS
management company that he/she has appropriate expertise, experience and
knowledge; or
c) self-certify that he/she sufficient knowledge and experience to enable him/her to
properly evaluate the investment or his/her business involves the management,
acquisition or disposal of property of the same kind as the property of the QIF.
In addition, the AIF Rulebook provides that within the EU, QIAIF may only be
marketed to professional investors as defined in the AIFMD unless the Member State in
question permits, under the laws of that Member State, AIF to be sold to other
categories of investors and this permission encompasses investors set out in categories
(b) and (c) above. Accordingly Irish investors who fall within any one of the categories
(@), (b) or (c) above are eligible to be sold units in a QIAIF.

Remuneration guidelines

1D 1039

Q. Do the recently issued ESMA quidelines on remuneration apply equally to AIFM
and self-managed AIF?

A. Yes.

Passporting arrangements

1D 1040

Q. As an authorised AIFM can | operate under the passporting arrangements set out in
Articles 32 and 33 notwithstanding that the AIFMD has not been implemented in a host
Member State?

A. Yes — AIFMD is effective across the EU from 22 July 2013.

AlFs in liquidation

ID 1041

Q. My AlF is in liquidation or will be in liquidation during the transitional period and |
do not propose to establish new AlIF. Must | seek authorisation before 22 July 2014?

A. Subject to the AIFM Regulations, the Central Bank considers that AIFMs acting
solely for AIF which are in liquidation or will be in liquidation during the transitional
period will not require authorisation provided the AIF have entered into a liquidation
process before the expiry of the transitional period.
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Agreements with non-EU authorities
ID 1052

Q. ESMA published a list of countries with which it had approved co-operation
agreements. Has the Central Bank of Ireland entered into these agreements?

A. As at 11 December 2013, ESMA approved co-operation agreements between EU
securities regulators and 45 non-EU authorities. While ESMA has negotiated these
MOUs they are bilateral agreements which must be signed by the EU authorities and the
third countries involved. The Central Bank has signed all of these agreements other
than those with the competent authorities in Maldives and Turkey.

ID 1066

Q. 1 am an Irish AIFM. Can | delegate portfolio management or risk management to a
third country undertaking located in a jurisdiction where there is no cooperation
agreement in place between the Central Bank and the relevant competent authority?

A. No. In accordance with Article 20 of the AIFMD the delegate must be authorised for
portfolio management in its home jurisdiction. Supervisory co-operation with the home
regulator must be ensured. This means that a co-operation agreement which complies
with ESMA guidelines must be in place.

Professional investor funds
ID 1053

Q. I am an umbrella professional investor fund. When is the last day on which I can
establish a new sub-fund?

A. Additional sub-funds for umbrella professional investor funds are not being
approved after 21 July 2013. It will be possible to establish new share classes within
existing professional investors funds (or within sub-funds of existing umbrella
professional investors funds) after that date.

ID 1058

Q. 1 am a professional investor fund. When will the NU Series of Notices cease to apply
to me? What rules will apply instead?

A professional investor fund will continue to be subject to the NU Series of Notices
until the date that its AIFM becomes registered or authorised. From that date, the
professional investor fund will be subject to a condition that it shall comply with the
provisions of its prospectus. If the professional investor fund has a registered AIFM, its
depositary will also be subject to a condition that it shall comply with the AIFMD
depositary regime, except in relation to depositary liability. The current non-UCITS
depositary liability regime will apply instead.
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Investments in unregulated master funds
ID 1054

Q. I am a Qualifying Investor Fund which will transition to the AIF Rulebook as a
QIAIF. 1 have been approved to invest in a linked AIF under the provisions of Section
D of Annex 1 to Guidance Note 1/01. Can | continue with this investment?

A. Notwithstanding that the derogation mentioned in Section D, Annex 1 to Guidance
Note 1/01 is no longer available, you can continue to operate in accordance with the
derogation previously given.

Capital and shareholder suitability requirements for internally managed
AlF
ID 1055

Q. | am an internally managed AlIF. What capital rules apply to me? Do | need to
submit minimum capital requirements reports?

A. The European Commission has stated as its interpretation of the AIFMD that
internally managed AIF are subject to the capital requirements set out in Article 9 of the
AIFMD including Article 9(3) to 9(6). Internally managed AIF must submit minimum
capital requirements reports. A template minimum capital compliance report, together
with the notes on compilation, are set out in Annex | to the AIFM chapter in the AIF
Rulebook.

ID 1067
Q. I .am an internally managed AIF. Can the initial capital requirements referred to in

Article 9(1) of the AIFMD and the additional amount of own funds referred to in Article
9(3) be met using shareholder funds?

A. Article 9 does not specify the possible sources of capital for the ‘own funds’
requirement and does not prohibit internally managed AlFs from using shareholder
funds to meet these capital requirements. Internally managed AIlFs seeking to use
shareholder funds to meet the own funds requirement should refer to Article 9(8) which
requires that “Own funds, including any additional own funds as referred to in point (a)
of paragraph 7, shall be invested in liquid assets or assets readily convertible to cash in
the short term and shall not include speculative positions.”

ID 1059

Q. 1 am an internally managed AIF. Am I subject to the provisions of Article 8(1)(d) of
AIFMD?

A. The requirement in Article 8(1)(d) allows competent authorities to assess the
suitability of qualifying shareholders in light of the need to ensure sound and prudent
management. The EU Commission has stated in its interpretation of the AIFMD that
this Article applies to both external AIFMs and internally managed AlFs. In the case of
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internally managed AlFs, the Central Bank has assessed that the following categories of
qualifying shareholders are suitable:
e investors in the AIF which meet the criteria for investment in that AIF and
which satisfy anti-money laundering requirements; and
e shareholders who hold subscriber shares for the purposes of incorporating the
AlF.

The condition set out in paragraph 3 of section vii of the AIFM chapter of the AIF
Rulebook is disapplied in cases where the change in direct or indirect ownership or in
qualifying holdings relates to a qualifying shareholder which falls within one of the
categories listed above.

Management companies of Irish AlF
ID 1060

Q. Will an Irish unit trust or common contractual fund require an lrish management
company?

A. A non-Irish AIFM may be appointed as a management company of an Irish AlF,
including a unit trust or common contractual fund, provided the AIFM which proposes
to act as a management company is authorised to provide the services set out in Section
2(a) and (b) (and (c) if relevant) of Annex 1 of AIFMD.

Marketing
ID 1062

Q. Can a non-lrish registered EU AIFM market AIF to professional investors in
Ireland?

A. There is no provision in the AIFM Regulations which allows a non-Irish registered
EU AIFM to market AIF in Ireland to professional investors. The provisions of the
AIFM Regulations which allow AIFMs from other Member States to market AlIFs to
professional investors in Ireland (Regulations 33(2), 36(2) and 37(3)) only apply to
authorised AIFMs.

ID 1063

Q. Can anon-EU ‘sub-threshold’ AIFM market AIF to professional investors in
Ireland?

A. Non-EU AIFM can market AIF in Ireland to professional investors pursuant to
Regulation 43 of the AIFM Regulations. The size of the non-EU AIFM’s AIF assets
under management is not relevant in this regard. Regulation 4(3) of the AIFM
Regulations is not relevant to non-EU AIFM.
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ID 1068

Q. Will AIFM seeking to market other than under an AIFMD passporting arrangement
be able to avail of the inward marketing regime as had been provided for in Notice NU
19?

A. Since 22 July 2013 marketing AIF in Ireland is subject to the AIFM Regulations
2013 and specifically to Chapter 7, Chapter 8 and Chapter 9 of those Regulations.
Conditions in relation to marketing without a passport are provided for in Regulations
37 and 43 and relate to: (i) authorised EU AIFM marketing non-EU AIF; and (ii) non-
EU AIFM marketing EU or non-EU AlF.

Special Purpose Vehicles
ID 1065

Q. I am an SPV. Should I now seek authorisation as, or appoint, an AIFM?

A. As a transitional arrangement, entities which are either:

a) Registered Financial Vehicle Corporations within the meaning of Article 1(2) of
the FVC Regulation (Regulation (EC) no 24/2009 of the European Central
Bank), or

b) Financial vehicles engaged solely in activities where economic participation is
by way of debt or other corresponding instruments which do not provide
ownership rights in the financial vehicle as are provided by the sale of units or
shares

are advised that they do not need to seek authorisation as, or appoint, an AIFM, unless
the Central Bank of Ireland issues a Q&A replacing this one advising them to do so.
The Central Bank of Ireland does not intend to do that at least for so long as ESMA
continues its current work on this matter. If entities which believe they fall under (b) but
not (a) wish to write to the Central Bank of Ireland in this regard, they may
emailAlIFMDsecuritisation@centralbank.ie.
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